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THE RECENT AMENDMENT to the Chancery act has not had the effect of 
shortening the time within which a decree may be obtained against a 
non-resident defendant. The Chancellor has not availed himself of the 
privilege of ordering the defendant to appear within one month, but, on 
the other hand, the newly-published rules provide that the order of pub- 
lication shall direct the absent defendants to appear in two months un- 
less the Chancellor, for special reasons, shall otherwise order. The result 
is that the time for appearance is the same as it has been, while the 
complainant is obliged by the new statute to serve, or to publish and 
mail the notices within ten days, instead of twenty. 

The Ch:ncellor is quite right in not shortening the time allowed to an 
absent defendant for putting in his answer, especially when the notice 
is only published and mailed. Under the provisions of the new statute, 
a defendant living—it may be in Missouri—might have less than 
twenty days within which to answer, after receiving his notice, mailed 
at the end of ten days, and the publication for four weeks can with diffi- 
culty be made within the one month allowed for the appearance. 

There is a curious defect in the statute which has not been corrected, 
either in the amended act or in the rules. The statute says the Chan- 
cellor may, by order, direct the defendant to appear, plead, answer or 
demur to the complainant’s bill at a certain day, and that in case he shall 
not appear, plead, answer or demur within the time limited, the bill may 
be taken as confessed against him. According to the plain meaning of 
these words it is enough, if the defendant appear without pleading, an- 
swering or demurring. What is meant is that the defendant shall ap- 
pear and plead, answer or demur. If the notice followed the words of 
the statute, the defendant would certainly not be advised that ifhe did ap- 
pear, a decree would be entered against him, unless at the same time 
he filed a plea, answer or demurrer. The rule follows the language of 
the statute, but the form of notice given in the schedule in Corbin’s 
edition of the rules, contains the word and after the word “‘appear.” This 
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orm, we believe, is usec 1e best practitioners, but the form in Dick- 
f believe, 1 by the best tit but the fi Dick 
inson’s Precedents omits the word and, and there is no schedule at all 
attached to the new edition of the rules. 


THE LAW OF ELECTRIC RAILWAYS has not yet been as much discussed in 
England as in the United States, but the subject of the interference with 
telephonic currents has been considered in a recent case in the Chan- 
cery Division, and has been looked at from a new point of view. It has 
been considered with reference to the principle established in Fletcher v. 
Rylands, L. R. 3 H. L. 330. This principle is that if a man, for purposes 
of his own, makes an extraordinary or ‘ noa-natural ” use of his land by 
collecting upon it something which, if it escapes, is likely to do damage to 
another, he does so at his peril. It was water that was collected in a 
reservoir in Fletcher v. Rylands, and the defendant, who had used due 
care, was held liable when the water, through a latent defect in the sub- 
soil, escaped into and flooded the plaintiffs mines. 

In the present case the question was, whether the Electric Railway 
Company was responsible for the damage done to a Telephone Company 
by the disturbance of the telephone current, caused by the leakage and 
induction of the stronger current carried along the parallel wires used for 
the electric railway. 

KeKEWICH, J., said that although the electric current was not in 
the minds of the judges who enunciated the principle, he could not see 
why the principle should not be applied to the current. He said: “| 
cannot see my way to holding that a man who has created, or if that be 
inaccurate, called into special existence, an electric current for his own 
purposes. and who discharges it into the earth, beyond his control, is not 
responsible for the damage which that current does to his neighbor as he 
would have been, if, instead, he had discharged a stream of water.” 
The rule, he said, was well established in England, and that if a dis- 
tinction was to be made between a stream of water and the electric cur- 
rent, it should be made by a higher tribunal, and not by a judge of first 
instance. He referred to the decision of Mr. Justice Brown, in Cumber- 
land Telephone and Telegraph Co. v. United Electric Railway Co.,42 Fed. 
Rep. 273, and said, that but for one circumstance, he should not have 
hesitated to allow his own conclusion to be guided by the powerful argu- 
ment there set forth: ‘* That one circumstance,” he said, was,‘ the want 
of full adoption of the principle of Fletcher v. Rylands.” ‘¢ The Ameri- 
can law,” he said, “‘ apparently holds the owner of land used for a non- 
natural or extraordinary purpose responsible for the consequences of such 
user by his neighbor, only when they result from that owner’s negligence.” 

Having decided that the principle was applicable to the electric cur- 
rent, and that the railway company would be liable if without special 
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authority it created a current which escaped and did damage, he held 
that in the present case the defendant was not liable, because it had the 
consent of the Board of Trade to use electrical or mechanical motors, and 
the Board of Trade had delegated authority from Parliament to give the 
consent. The use of the single trolley system, the judge said, appeared 
from the evidence and from experience in the United States, to be a 
reasonable use of the authority to use electric motors, and the court is 
not bound to hold a railway company liable for the consequences of acts 
done under statutory powers, because it has not adopted the last inven- 
tions of ever changing, ever advancing scientific discovery. National 
Telephone Co. v. Baker, (1893) 2 Ch. 186. 

The general result is in harmony with the decision of Justice Brown, 
above referred to, and with that of the New York Court of Appeals in 
Hudson River Telephone Co. v. Watervliet Turnpike and R. R. Co., 
32 N. E. Rep. 148, referred to in 16 N. J. L. J. 67. 

The decision that the permission to use electric motors implies the 
right to use the trolley system, is also in harmony.with the New York 
‘ase, but not with the decision of the Supreme Court of New Jersey, in 
State, Green, pros., v. Trenton Horse R. R. Co. 15 N. J. L. J. 39; 54 
N. J. L. (25 Vr.) 92. 

The English doctrine of Fletcher v. Rylands, is criticised by Sir Fred- 
erick Pollock, in his book on Torts, p. 394 et seg. See also an article 
on Barbed Wire Fences by Robert Rives LaMonte, 16 N. J. L. J. 105-111 


THE QUESTION has now been distinctly put to the Supreme court 
whether the Legislature has the power to declare that members of As- 
sembly shall be elected by districts when the constitution provides that 
they shall be chosen “ by the legal voters of the counties, respectively.” 
The question was suggested in Christian vy. Mortland, 12'N. J. L. J. 
354; 52 .N. J. L. (23 Vr.) 521, but the Court of Errors declined to de- 
cide it, because they said that whether or not districts could be lawfully 
created for the purpose of electing Members of the Assembly, it 
was not unlawful to refer to them for the purpose of territorial 
description in providing for the election of chosen freeholders. In the 
present case a direct attack is made upon the legality of the division of 
the counties for the purpose of electing Members of the Assembly. The 
question cannot be brought before the courts by any proceeding to test 
the validity of an election, because each house is the sole judge of the 
qualification of its own members. This is one reason why the law pro- 
viding for districts has gone so many years unchallenged. Another rea- 
son is that the power to make districts was not, until two years ago, very 
flagrantly abused. 

The act of 1891, rearranging the districts, created so glaring a dispro- 
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portion among the constituencies, and was so obviously intended for the 
purpose of strengthening one party at the expense of the other, that 
this latter party has been aroused into devising some means of bringing 
the question before the courts. Petitions were filed on behalf of voters 
in Essex county for writs of mandamus against the county clerk, and 
against the clerks of the municipalities, directing the former to receive 
nominations and issue official ballots for the election of Assemblymen on 
general tickets throughout the county, and the latter to give notice of 
the election to be held by general ticket. An order to show cause was 
granted by Judge Depue, and affidavits having been taken, the matter 
was argued at the June term before Justices Depue, Reed and Lippincott. 
Messrs. Cortlandt and Wayue Parker, Mr. T. N. McCarter and Mr. 
Emery appeared on behalf of the relators, and Mr. F. W. Stevens and 
Mr. Allan L. McDermott and Mr. E. L. Price on behalf of 
the defendants. Earnest and able oral arguments were made on 
both sides, and elaborate briefs were put in. It was_ insisted 
on the part of the relators that the election by districts was in violation 
of the constitution, which provided for an election by the voters of the 
counties, and also that even if the division into districts might lawfully 
be made, the division made by the act of April 14, 1891, was in viola- 
tion of the principle that representation must be in proportion to the 
number of inhabitants. On the other side it was insisted that the 
division into districts was a matter of convenience within the discretion 
of the legislature, and well establishéd in the practice of this and other 
states, as well as of the United States, and that the legislature alone 
must decide how the lines between the districts should be run. It was 
insisted, also, that the court could not take control over the mat- 
ter by means of a writ of mandamus to the county clerk and other elec- 
tion officers. Mr. Wayne Parker, in his brief, referred to the constitu- 
tion and laws of other states, (an abstract of many of which may be found 
in 12 N. J. L. J., 363), showing that while the voting is by districts in 
many of the states, there is no state, except New Jersey, in which it 
is done without the express provision of the constitution, and that in 
many of the states, especially the Middle and Southern states with old 
constitutions, the election is by counties by a general ticket. In no state, 
except New Jersey, is the constituency fixed by the constitution, be it 
county, district or town, divided into smaller ones by the legislature. 
Mr. Emery prepared a careful abstract of the constitutional provisions 
and laws of New Jersey relating to the election of Members of the General 
Assembly from 1702 to 1893, by which it appears that from the Lord 
Cornbury commission, Dec. 5, 1702, until the adoption of the act of 
March 26, 1852, the members, except those for Burlington and Perth 
Amboy, were considered as representatives of the counties, and were 
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elected by the majority of voices or votes of the electors of the counties 
respectively. 

Mr. Stevens, for the defendants, insisted that it was expressly decided 
in Gardner v. Newark, 40 N. J. L., (11 Vr. 297), that it was within the 
eget of the legislature’ to divide the county into such districts as it saw 

; that there had been a practical construction of the constitution for 
re last forty years, as well as of a similar provision of the federal consti- 
tution, and that we have on the same side the unanimous opinion of the 
U.S. Supreme court in McPherson v. Blacher, 146 U.S. 1, in reference 
to the analogous case of presidential electors. He insisted that the re- 
quirement of an equal apportionment applied to the counties, and not to 
districts, and referred to inhabitants, and not to voters, and that it never 
had been a constitutional principle in England, or in this country, that 
there must be equality of representation. Mr. Stevens also made the 
point suggested by Mr. Clayton in an article in the present number of 
the JOURNAL, (the point always insisted upon by Democrats), that there 
is a difference between the powers of a state legislature and those of the 
Congress of the United States, in “that Congress is a body of limited 
powers, from which that which is not given is withheld, but that the 
state legislatures are omnipotent—represent the sovereignty of the 
people—except so far as they are restrained by express constitutional 
provisions.” 

Both Mr. Clayton and Mr. Stevens assume that the constitution does 
not forbid dividing the counties into districts, but, as we understand it, 
the argument on the other side is that when the constitution declares 
that the Members of Assembly shall be elected by the legal voters of the 
counties respectively, it expressly creates the counties the con- 
stituencies which shall elect the members, and that these constituencies 
the legislature itself cannot change. An election of members by the 
voters of the several districts is not the same thing as an election by the 
voters of the county, and to provide for the one is to exclude the other. 

In the one case every voter of the county has the right to vote for all 
the members apportioned to his county, and a majority of the votes de- 
termines the election. In the other case each voter has a right to vote 
for only one member, and the majority of the voters of the county does 
not determine the election. This point does not seem to have been taken 
in Gardner v. Newark, and what the court decided in that case was that 
a rearrangement of districts was not forbidden by the provision that the 
apportionment of members among the counties should not be changed 
until the next census. See an article on Assembly Districts, 12 N. J. 
L. J. 363, and an article on Sources of New Jersey Law, 4 N. J. L. J. 
325-330. 


Tue House of Lords decided, on December 16, 1892, a question 
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which, according to Lord Watson, had never previously been submitted 
to an English court. In Hick v. Raymond d Reid, the issue was upon 
whuse shoulders should fall a loss arising from the non-fulfillment-of a 
contract, the fulfillment of which was prevented by circumstances beyond 
the control of either contracting party. The form of this issue was 
whether the consignee of goods was to be liable for demurrage to the 
shipowner for not unloading a cargo, the delay having arisen from the 
dock laborers’ strike in 1889. Neither the consignee nor the shipowner 
was in default. Mr. Justice Mathew decided in favor of the shipowner ; 
but his judgment was reversed by the Court of Appeal; and the House 
of Lords, acting on the maxim, Lex non cogit ad impossibilia, affirmed 
the judgment of the Lords Justices. No period fixed for the unloading was 
mentioned in the bill of lading, although there appears to be a form of 
bill of lading in which the time is expressly limited. The authorities, 
though far from harmonious, which are very elaborately discussed by 
Lords Justices Lindley and Fry, in the report of the case below, 
61 Law J. Rep. Q. B. 42, preponderate in the view which has 
now been finally ratified. There is a good deal to be said on both sides, 
but the possibility of an intermediate course, in the present state of the 
law, is not suggested by any of the judges. The decision of the House 
seems to be a rather too liberal application of the Scriptural doctrine, 
‘‘ Bear ye one another’s burdens.” Neither party was to blame, but the 
whole loss falls on one of them. The rule of the French Code de Com- 
merce cited by Lord Justice Lindley seems to be more equitable : 
‘* What if the unloading is delayed by vis major? Decided, that during 
this delay demurrage does not run in favor of the captain (see decisions 
in the Court of Marseilles); and that in this case the loss by the delay 
ought to be borne equally by the captain and consignee.” Nothing but 
legislation can lead to the adoption of such a rule in our law.—The Law 


Journal (London.) 


CHANGES IN THE CorPORATIONS ACT.—Some important changes in the 
law relating to corporations are made by the acts of 1893. The new 
statutes have been incorporated in the pamphlet issued by the secretary 
of state, containing the general act concerning corporations, but it may 
be well to call attention to some of the changes that have been made. 

The act of March 14th, chapter 171, gives corporations very broad 
powers with reference to the stocks and securities of other corporations. 
Power to purchase and dispose of stock of other corporations had al- 
ready been given by recent legislation, but this act, while authorizing 
the exercise of all the rights of owners, being natural persons, mentions 
expressly the right to vote, and also gives full power to hold, sell, mort- 
gage, pledge or otherwise dispose of both the shares of stock and the se- 
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curities of other corporations, created under the laws of this or any other 
state. This, of course, gives every facility that can be desired for the 
combination of corporate interests, and the operation of a number of com- 
panies under the same general direction. 

Another act, chapter 77, provides for the merger and consoli- 
dation of the franchises and property of companies carrying on 
any business of the same or similar kind. The plan is like that 
already provided for in the consolidation of railroad companies, and 
the act contains a similar provision for appraising and condemning 
the shares of those stockholders who will not consent to the 
merger. This provision is only sustainable on the theory that the 
taking of the stock is for a public purpose. In the case of railroad com- 
panies it has been held that the taking of the stock for the purpose of 
consolidation may be a public purpose, Black v. Del & Rar. Canal 
Co , 9 C. E. G. 455-468; but the same principle does not apply to ordinary 
corporations, and in a recent decision upon a similar act to this, relating 
to hotel companies, it was held that the consolidation would have been 
declared void as against a dissenting stockholder, if he had made ap- 
plication to the court in due time. Rabe v. Dunlap, 16 N. J. L. J 80; 
25 Atl. Rep. 959. 

The act of March 21, chapter 254, contains a new provision for the 
increase or decrease of the number of directors ; it also provides an easy 
means of dissolution for a corporation which has been formed, but does 
not wish to perfect its organization, and it directs that the dissolution pro- 
vided for in the thirty-fourth section of the general act shall not be con- 
sidered complete until an affidavit that the certificate of dissolution has 
been duly published has been filed with the secretary of state. 

A very important provision of the same act is that subscriptions to capital 
stock may be made wholly or partly in cash, or wholly or partly in property 
of the full value thereof, and that the stock soissued shall be declared and 
taken to be full-paid stock, and not liable to any further call. This 
recognizes and adopts the common law rule that subscriptions for stock 
may be paid in property if the terms of the subscription so provides, and 
that corporations in such cases may receive payment in property of the 
full and fair value of the subseription, Green’s Brice’s Ultra Vires, 2d 
Ed. 145; Angell & Ames Corp. 11th Ed., $517; Cook on Stock and 
Stockholders, $$ 12-19. The statute does not say that the stock issued 
for the property so received in payment of a subscription shall be 
stamped *‘ issued tor property purchased,” and it would seem, therefore, 
that such stock may be issued without this brand. Section 55 only requires 
these words to be stamped upon the stock taken by the directors in pay- 
ment for property purchased, and this provision cannot be read by impli- 
cation into this new act authorizing the payment of subdscriptions by 
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means of property. The legislature, no doubt, recognizes the fact that 
the original subscriptions are generally really made in property, and 
leaves it to purchasers to ascertain from the books what that property 
was. It is only in case of subsequent issues by the directors that it is 
important to have it appear whether the stock was issued for property or 
for cash. 

The same act of March 21st makes provision for amending the certifi- 
cate of incorporation, amends the provisions for changing the corporate 
name or the nature of the business, and it provides definitely that after 
the payment of the last installment of the capital stock, a certificate of 
the fact shall be signed and sworn to by the president and secretary, 
and filed within ten days thereafter. Under the old law the provision 
was that the president, secretary and directors should make a certificate 
stating:the amount paid in, in cash, and it is very doubtful whetner this was 
applicable at all to a case where the capital was paid in property. The act 
was originally passed, (1846), when cash alone could be paid, and the 
stockholders were made liable until the money had been paid, and the 
certificate filed. Quimby v. Waters, 4 Dutch. 533. The directors in 
that case made a certificate following the words of the statute, and said 
the capital had been paid in, in cash, when in fact the stock had been is- 
sued partly for property. The old statute cannot be literally obeyed by 
making a certificate that the capital has been paid-in in property. Such 
a certificate is found in Corbin’s Forms, but the statute neither author- 
izes nor provides for any certificate except that the capital has been 
paid in, in cash. The new act omits these words, and the certificate 
must now be made whether the payment is made in money or in prop- 
erty. It need not now be sworn to, and must be filed with the secretary 
of state, instead of the county clerk. 

There is another amendment to the general act, to which attention 
ought to be called, chapter 278. It was passed at the instance of a person 
in New York, to meet a particular case, but was so drawn that it did 
not apply to that case, and it is doubtful whether it would be held good 
as against any rights existing at the date of its passage. It provides 
that when any corporation shall have, by the terms of its certificate of 
organization, classified its directors, the corporation shall have power at 
a meeting of the stockholders called for the purpose, by a vote of the 
majority of the stock, to repeal all such classification and limit the term 
of office of existing directors and forthwith elect a new board for one 
year, who shall immediately take possession and control of the property 
and business of the company. The act goes so far as to provide that at 
any meeting called for such purpose a majority of the persons repre- 
sented at the meeting shall constitute a quorum, but the resolution of 
removal of the directors can only be made by a majority vote of the stock 
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There are other statutes relating to particular kinds of corporations, 
but we have only attempted to refer to those affecting companies organ- 
ized under the general act. E. Q. K. 


— ee 


UNCONSTITUTIONAL LAWS. 


No feature in our system of government occasions more admiration in 
foreign statesmen, than that which justifies the courts in declaring those 
laws to be void which violate the constitution, either of the United 
States, or of the state in which the court is held. 

With us alone a law enacted by the legislative power can be annulled 
by the court, whenever it is in derogation of a requirement or limitation 
of the fundamental written constitution. 

All three of the great divisions of governmental power, legislative, 
judicial and executive, are strictly defined in the federal constitution, 
and in the several state constitutions ; and a wholesome jealousy aids in 
the maintenance of their respective boundaries. 

When swayed by party feeling, interest or passion, the legislature 
may transcend the constitutional barriers ; in such a case the court may 
measure the law by the rules of the constitution, and declare the law 
void if it violate those rules. But the court is no less bound by the fun- 
damental rule, that its power to annul a law is confined to cases in 
which the law contravenes the constitution ; for such cause only can it 
annul. 

A grave difference should be noted between the federal constitution 
and the several state constitutions. The former secures to the United 
States only such powers as were expressly, or by clear implication, 
given, or delegated by the several states and their citizens; the latter 
are more in the nature of by-laws, self-imposed by the citizens, and are 
in the nature of limitations. In New Jersey, its constitution confers no 
Tights upon any other government, or upon any persons; it simply 
declares the mode in which the inherent powers of the people 
shall be exercised by the governing powers, and prescribes the 
character and limitation of those powers. In the federal government 
there are only the powers given by the states; in the New Jersey 
government all the inherent powers of a sovereign exist, and 
should be freely enjoyed, save only those delegated to the United States, 
and save only those which are, under the limitations of the state consti- 
tution, to be enjoyed in a particular manner. Hence it follows that a 
federal law is valid only when authorized by the federal constitution 
Not so with a state law. The legislature constantly and rightly, as the 
mouthpiece of the people-enacts laws not authorized by the constitution. 
This it does by virtue of its extra-constitutional power, as the law, mak 
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ing power directly uttering the popular will. Congress has no extra- 
constitutional power ; for the exercise of all powers outside of the fed- 
eral constitution, our people mast resort to the extra-constitutional pow- 
ers of the State Legislature. 

But no state can exercise any power which violates the require- 
ments or limitations imposed by its own by-laws or constitution. 

The province of the legislature is to make laws; of the judiciary to 
construe, enforce or annul; the power of the one is restricted to the do- 
main of political ; of the other to judicial acts. 

The legislature is the sole exponent of the will of the people in mak- 
ing laws, and is subject only to the limitations of the constitution, 
adopted by the people as their instrument of instruction and guide to the 
three divisions of the government. Whatever the will of the people, as 
uttered by the acts of the legislature may prescribe, is law, and must 
be enforced by the courts, unless, in some case before a court of competent 
jurisdiction, it be held that: 1. The act contravenes the federal consti- 
tution ; or, 2. Contravenes the express limitations of the state con- 
stitution. 

Many acts may be passed in New Jersey without a scintilla of express 
authority in the constitution for their passage. Indeed, so long as an 
act is within the definition of ‘ legislative power,” as distinguished from 
* judicial power,” and is not forbidden by the constitution, the courts of 
New Jersey cannot annul; they must enforce. 

And so it appears that federal laws have been held void from lack of 
authority, and state laws, because they were forbidden. 

Questions as to the mere wisdom, justice or expediency of an act, are 
all within the limits of legislation, and the violation of the principles ot 
those qualities, by the enactment of a law, is outside the powers of a 
court, unless the enactment be forbidden by the state constitution. 

It seems to the writer that these views may be illustrated by the 
pending case, involving the re-apportionment Act of 1891, now before 
the Supreme court. The validity of that act has been discussed by 
able counsel on both sides, and it is not believed or intended that this 
article should affect their arguments or influence the court. 

Those who oppose the Act of 1891, which subdivides Essex county 
into eleven assembly districts, (the practical effect of which is that only 


voters of one particular district vote for each assemblyman, and not all 
the voters of the county), claim that the law is unconstitutional, because : 
1. It was not authorized. 2. Because it was unwise and unfair. 

If the preceding expression of views be correct, then these objections 
fail. (1). Because the lack of express authority to ‘ district” the 
counties works no defeasance of the exercise of any extra-constitutional 
rights, residing in the legislature; and there is no claim that “ district- 
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ing ” is forbidden by the constitution. (2). Because, as we have seen, 
unwisdom, unfairness, or party spirit may characterize an act, (indeed, 
party spirit dominates most acts), and yet the act be as valid as if in- 
spired by all the virtues. 

I am inclined to believe that there is a considerable measure of un- 
fairness in the particular manner of the “ districting ”—its metes and 
bounds—and to that extent it is objectionable; but since the constitu- 
tion did not forbid dividing counties into districts, did not say that each 
and every assemblyman should be elected by the general county vote, it 
follows that the wrong (if wrong it be) was not in the fact of districting, 
but merely in its mode of operation; in other words the legislature ex- 
ercised a lawful power in an ungenerous way, so that one party secured 
an advantage over the other. Surely no court would pretend that when- 
ever partisanship is apparent in an act, that act may be declared invalid ! 
If it be true that the districting of Essex county was greviously un- 


just and unfair, the sense of justice and manliness of the voters will find 


a remedy in repealing the act. 

It is far better that the wrong of a lawful act should be endured until 
repealed, rather than that a court should trench upon the well-defined 
powers of the legislature, and declare that act void, because of a dif- 
ference of opinion between court and legislature as to the wisdom, 
policy or expediency of the act in question. J. C. CLAYTON. 
Newark, N. J. 


Nore—Since writing the above brief statement of governing principles, I have re-read a 
recent decision of the U. 8. Supreme court, which warrants their soundness, See the case 
of McPherson v. Blacher, 146 U.S., in which the leading authorities are cited and dis- 
cussed, and the principle declared that: ‘“ The state does not act by its people in their 
collective capacity, but through such political agencies as are duly constituted and estab- 
lished. The legislative power is the supreme authority, except as limited by the consti- 
tution of the state, and the sovereignty of the people is exercised through their represen- 
tatives in the legislature, unless by the fundamental law, power is elsewhere reposed.”’ 


J.C.C. 
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ELLEN G. COOK v. CHARLES M. LUM, ADM’R OF ELLEN GREEN, DEC’D. 
(New Jersey Supreme Court, June term, 1893.) 


Gift—Delivery—Oral gift of chose in ac-  gregate of such deposits; with the excep- 
tion without delivery—A deposited from time _ tion of a date there was no writing on the 
to time with B certain sums of money; paper. A gave toC orally these moneys, 
A had no voucher for such deposits, but had —_ and delivered to C the slip of paper in ques- 
in her possession a slip of paper containing — tion; held, such gift invalid on the ground 
acolumn of figures made by B,the sum that the subject of it was not legally de- 
total of which corresponded with the ag- _ livered. 


Mr. John T. Dunn for plaintiff. 
Messrs. Guild & Lum for defendant. 
The opinion was delivered by BrEastey, C, J.: 
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This case stands before the court on a special verdict, and the prob- 
lem to be solved involves the legal efficacy of a gift of money. 

The circumstances were these : The deceased, Ellen G. Green, who is 
here represented by her administrator, who is the defendant on this 
record, deposited with one Kase, the sum of $2,316. Kase thereupon gave 
to the said Ellen, a paper containing in column eight several sums in 
figures, which were footed up and amounted to the sum just specified. 
The paper was dated “ July 26, 1890,” and there was no other writing 
upon it. | 

After finding the foregoing facts, the special verdict proceeds as fol- 
lows: ‘And the jurors aforesaid further say, that except said paper, 
said John Kase never gave to said Ellen Green any evidence of indebt- 
edness from himself to her for said deposit. * * * That said Ellen 
Green did actually deliver said paper into the hands of said Ellen G. 
Cook, shortly before her, said Ellen Green’s death. That said Ellen 
Green delivered said paper into the hands of said Ellen G. Cook, with 
the intention of thereby giving to said Ellen G. Cook, for her- 
self, the money in the hands of said John H. Kase.” It was further 
found that Kase was not informed of the gift until several weeks after 
the death of the donor. 

The general legal principle regulating the subject of gifts of choses in 
action has long been established. It is to the effect that with respect to 
things both tangible and intangible, mere words of donation will not suf- 
fice. With regard to the former class, that is things corporeal, there must 
be, in addition to the expression of a donative purpose, an actual pass- 
ing over of the corpus of the gift whenever, considering the nature of the 
property and the circumstances of the actors such a formality is reason- 
ably practicable. In some instances, when the situation is incompatible 
with the performance of such ceremony, resort may be had to what has 
been called a symbolical delivery of the subject. 

Touching things in action, as there can be no actual delivery of them, 
the legal requirement is that the donor’s voucher of right or title must 
be surrendered to the donee. Such surrender is deemed equivalent to 
an actual handing over of things corporeal. 

To this extent the law of the subject is neither doubtful nor obscure. 
The difficulty supervenes as soon as the attempt is made to apply these 
rules to the ever variant conditions of the cases that are being presented 
for judicial examination. Even when the thing given has been a per- 
sonal chattel, whether certain acts show a purpose to give, consummated 
by a delivery of it, has often been, and doubtless will be, a vexed ques- 
tion. The uncertainty in construing the circumstances is even greater 
when we have rights of action to deal with. There are a multitude of 
decisions which demonstrate the embarrassment inherent in this class of 
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cases; but as these decisions, while all acknowledging the rules just in- 
dicated, are in truth nothing more than interpretations respectively of the 
facts of the particular case, and as such facts are unlike the juncture now 
present, it would serve no useful purpose to review or quote them in de- 
tail. ‘There is no observed precedent, so far as circumstances are con- 
cerned, for the matter now before us. Many of these decisions may be 
found in the Encyclopedia of English and American Law, title ‘ Gift,” 
and any person who will examine this long train of cases will at once 
perceive that the principal difficulty has been to decide whether the evi- 
dence in hand in the given case showed a delivery of the subject of the 
gift in a legal point of view. 

But this was a maze not without its clue, for the cardinal principle as 
to what constituted a delivery that would legalize a gift was on all sides 
admitted and was generally applied. The test was this, that the trans- 
fer was such that in conjunction with the donative intention it completely 
stripped the donor of his dominion of the thing given, whether that thing 
was a tangible chattel or a chose in action. The rule does not require 
that the title of the donee should be formally perfect, although in the 
earliest decisions this appears to have been indispensible, but now the 
law is otherwise settled. Thus the delivery, with donative intention, of 
non-negotiable notes or bonds affords an apt illustration of the rule in 
both of its aspects. Such gifts are admittedly valid, although the title 
of the donee is not ceremoniously perfect, as it wants the finishing touch 
of a written assignment; but the transaction is validated on the ground 
that it is possessed of the all important quality of depriving the donor of 
all control over the property. After the delivery of such bond or note 
the donor can exercise not a single act of ownership with respect to it; 
he cannot sue upon it, nor collect it, nor regain its possession. And it 
is this absolute abnegation of power that, in a legal point of view, makes 
the transaction enforceable. 

This is the crucial test, and if it be applied to the case in hand, this 
donation is not to be sustained. The reason is that the donor parted 
with nothing that was essential to her own dominion over the moneys in 
question. After she had transferred the slip of paper in question, her 
dominion over her deposits remained plainly intact. The paper was in 
no sense a voucher of the receipt of the moneys; they could have been 
collected without its production ; nor was it necessary to a suit for their 
recovery. It is impossible to believe that the parties. intended this slip 
of paper, which contained nothing but a line of figures, and an addition 
of them, as a testimonial showing the transaction to which it incidentally 
appertained. It does not appear how the donor became possessed of 
this paper, but construed intrinsically it has the appearance of having 
been used for the temporary purpose of showing the aggregate of the 
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several sums on deposit, and it carries on its face no indication whatever 
that it was drawn or given as a voucher of the indebtedness of the per- 
son makingit. The delivery of so insignificant a paper as this, cannot, 
in our opinion, operate to legalize the transaction in question. The de- 
fendant is entitled to judgment. 


LUCY H. CLARK v. JOSEPH N. CLARK. 
(Court of Chancery of New Jersey, July, 1893.) 


Affidavit made before suit pending—Ne beforeasuit is pending in court between 
exeat.—A writ of ne exeat,as the law now _ the parties. 
stands, may be granted on affidavits made 

Mr. William H. Speer, Jr., for motion. 

Mr. Paul A. Queen contra. 

On motion to discharge writ of ne exeat. 

Van Fieet, V. C.: The defendant asks for an order discharging the 
writ of ne exeat granted in this case, and also directing that the bond 
which he gave under the writ be surrendered to him for cancellation. 
The ground on which he rests his application, is, that the affidavits on 
which the writ was ordered were made before any suit was pending in 
court between the complainant and himself. This is true. The affi- 
davits on which the writ was granted were sworn to on the 8th and 10th 
days of February, 1893, and the bill was not filed until the 11th day of 
the same month. 

According to the English rule, which was followed by Chancellor 
Halsted in Bylandt v. Bylandt, 2 Hal. Ch. 28, neither writ of me exeat 
nor an injunction could properly be granted on affidavits made before a 


cause or other proceeding was actually depending in court, or, if granted, 


was subject to discharge or dissolution as having been irregularly ob- 
tained. And the reason was that if the writ had been procured by tes- 
timony, wilfully and corruptly false, the person giving it could not be 
convicted of perjury, as he had not given it in a suit or proceeding de- 
pending in court. Anonymous, 6 Madd. 171; Francome v. Francome, 
11 Jur. N.S. 123; Hughes v. Ryan, Beatty Urish Ch.) 327; 2 Dan. 
Ch. Pr. 1709. Perjury at common law could only be committed by false 
swearing in some judicial proceeding. State v. Dayton, 3 Zab. 49, 54. 
The reason, however, on which the English rule was founded, no longer 
exists in this state. By the first and third sections of the act relative to 
oaths and affidavits, (Rev. 740), it is, in substance, enacted that if any 
person shall wilfully and corruptly swear falsely in any affidavit made 
for any lawful purpose, or necessary or proper to be used in any court 
of this state, such person shall be deemed to be guilty of perjury, and 
may be punished accordingly. It is thus seen that if either of the two 
females who made the affidavits, on which the writ in this case was 
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ordered, committed perjury in swearing to any material fact set forth in 
her affidavit, she may be indicted for that crime and convicted. The 
construction of the statute relative to oaths and affidavits, so far as it 
affects the question involved in this case, was settled in State v. Dayton, 
supra. The maxim cessante ratione legis, cessat ipsa lex, applies. 

The defendant’s motion must be denied with costs. 


WILLIAM P. ELDRIDGE, TRADING AS W. E. ELDRIDGE & CO., v. JOSEPH F. MURPHY. 


(N. J. Supreme Court, Essex Circuit, June 24, 1893.) 


Motion (0 set aside capias ad respondendum 
— Proof that defendant is not a freeholder. An 
affidavit showing that a search has been 
made, and that it appears that no deed to the 
defendant is on record in the county, is not 
sufficient proof that he is not a freeholder. 


A body execution issued upon such an 
affidavit will be set aside. 

The proof required for such an execution 
in an action of tort, is such as would be 
competent to go before a jury to prove the 
fact that the defendant is not a freeholder. 


On motion to set aside an order for a ca. sa., issued by the judge of 
the District court of the city of Newark. 

A judgment having been obtained in an action of tort in the District 
court, and execution returned unsatisfied, affidavits were made show- 
ing these facts, and a further affidavit of a search of the records, and the 
fact that no evidence of title to real estate in the defendant appeared of 
record. The order was granted on these affidavits. 

Counsel applied to a judge of the Supreme court to set aside the order 
of arrest 

Mr. Abner Kalisch for the motion. 

Mr. Herbert W. Knight contra. 

Counsel for defendant contended: 1. That the proof that defendant 
was not a freeholder, was insufficient. 2. That the order was insufficient 
in form, in that it did not recite the facts on which it was founded. 

Deru, J., orally: I have passed upon this question at least upon one 
occasion prior to this time, and have set aside an order to arrest on the 


grounds upon which I propose to vacate this. 
The whole tendency of modern legislation in regard to the enforce- 


juent of remedies, has been against imprisonment for debt. This is 
found as far back as the act of 1842, with regard to contracts, which is 
crystalized in the constitution as to all actions founded upon debt, and 
extended by liberality of construction to all actions founded upon con- 
The same rule, the same doctrine has had its place in our legis- 
lation from an early time. Very early in our legislative history, females 
were exempted from process of imprisonment. The constitution has al- 
ways been in favor of holding all orders of arrest, no matter where made, 
or by whom, to a strict conformity to the legislative provisions, which 
either authorize the making of an order of arrest, or exempt a party 


tract. 
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from liability to arrest. The language of the section under which the 
order for arrest was made, leaves the question beyond all doubt; it pro- 
vides that ‘‘where no warrant in the nature of a capias ad respondendum 
having been issued for the same cause of action, due proof is made on 
oath or affirmation to the satisfaction of the judge, that the defendant, at 
the time the execution is applied for, is not a freeholder in the county 
where the same shall be issued, and judgment has been rendered in an 
action of tort,” such an order may be made. (Justices’ Court act, sec. 46.) 

Now, what makes a man a freeholder? Not simply a deed ot record ; 
he may have title by descent, or by devise ; he may have title by ad- 
verse possession. The necessity of recording a deed of conveyance, is 
simply for the purpose of protecting bona fide purchasers. The deed 
makes title ; devise or descent makes title; and where a man is a free- 
holder, no matter from what source his freeholder title is derived, by the 
language of this act he is exempt from an execution of this sort against 
him in an action of tort. If these affidavits were sufficient, it would be 
possible in the country, I know,—perhaps in the city—to obtain a body 
execution against a farmer, even though he was in the possession and 
cultivation of his farm, worth $10,000, if his deed were not on record. 

There is a class of legislation which provides for an obligation to place 
a deed on record, in order to protect the party from certain judicial pro- 
ceedings. I think the foreclosure of mortgages, where the assignment is 
not on record, illustrates the matter. But no such qualification as that 
is contained in the act that authorizes an execution against a man’s body 
in an action of tort. The act simply requires that the defendant shall 
not be a freeholder at the time the execution is applied for, and that the 
proof by affidavit shall be to the satisfaction of the judge. That means 
sufficient proof. There is not sufficient proof in this case. There is no 
difficulty whatever in the great majority of cases—the exceptional cases 
would be very few—in obtaining such evidence as would enable the 
party to exhaust all methods by which title may be derived, and to show 
that the person against whom the execution was issued, was not a free- 
holder. If there should be any difficulty about it, and it be incapable of 
being proved, then the conditions under which he may be arrested, are 
not complied with by the party obtaining the order for arrest. 

I have set aside one, and probably more than one, of these orders on 
the very grounds on which I think this order should be set aside; 
that the conditions under which the law allows an order of this kind to 
be issued, have not been complied with. The old Justice’s court act, I 
think, authorized an execution of this sort to be issued on an affidavit 
that the defendant was not a freeholder, and it was held under that act 
that simple proof, in the language of the statute, was sufficient. But 
since that time the course of legislation has been in a different direction, 





“" Dp se &=& 4 ft fF fF Fw 8 ot CU 


ea 2. 


KOHM V. NEGER. 241 


and it must be on proof that he is not, at the time the execution is ap- 
plied, a freeholder. Proof means something more than the mere raising 
of a suspicion. I think the proper definition of proof is the one which 
is quoted and given by Justice Hornblower in one of the cases in Spen- 
cer: ‘*It must be such evidence as would be competent to go before a 
jury on the issue, (that being an action on the contract), whether the de- 
fendant was guilty of the fraud that was made the ground of issuing the 
process.” 

Of course I cannot go outside of the affidavits in this case, nor con- 
sider anything more than the regularity of the case before me. 

An order will be made in this case, setting aside this execution. 


Nore.—In Wire v. Browning, Spencer 364, on a motion to set aside an order of arrest, it 
was said by Carpenter, J.: “ The proof is to be to the satisfaction of the commissioner or jus- 
tice of the Supreme Court, as the case may be, and the legality of the evidence and its 
applicability to prove these facts may be reviewed in this court, but its weight and credi- 
bility rest with the commissioner. If there be any evidence from which such inferences 
can be legally drawn, his decision is conclusive.” In Hill v. Hunt, Spencer 476, the affidavit 
of # party who was not then a competent witness, was held not to be legal proof of fraud on 
which to base an order of arrest. Carpenter, J., said that the statute required proof or 
oath or affirmation to the satisfaction of the commissioner and not merely that it should 
appear by affidavit to his satisfaction. He said it must appear by the order that the com- 
missioner had exercised judicial discretion and came to a decision that the evidence was 
satisfactory and the order of arrest was set aside, because the affidavit of the party was 
incompetent to prove the fraud and because the order did not show upon its face any adju- 
dication upon the weight or sufficiency of the proof. See also Kip v. Chamberlin, Spencer 
656; ex parte David case, Spencer 653, and Kohm v. Neger, reported below.—Epbs. 


KOHM ». NEGER. 
(N. J. Supreme Court, Essex Circuit, June 24, 1893.) 


Motion {o set aside capias ad respondendum irregularity or defect of proof after the 
— Waiver of irregularity—An execution defendant has given a bond in insolvency. 
against the body will not be set aside for 


On application to set aside order for body execution. 

A judgment in tort was obtained in the Second District court of New- 
ark, and the execution having been returned unsatisfied, on affidavits 
presented by counsel for Herman Neger, the plaintiff, a body execution 
was issued by the judge of said court. The defendant, Kohm, was taken 
in custody, and thereupon executed an insolvency bond. Some days 
later counsel for defendant gave notice that he would make application 
to set aside this order, on the ground that it was improvidently issued. 
The matter came up before Mr. Justice Depue, sitting as a Supreme 
court judge, on Saturday, July 15th. 

Mr. Abner Kalisch, for the defendant, insisted that the affidavit did 
not present sufficient proof that the defendant was not a freeholder in the 
county. 


16 





242 . THE NEW JERSEY LAW JOURNAL. 


Mr. Charles Hood suggested that this question could not be considered 
inasmuch as the defendant had waived all irregularities by filing an in- 
solvency bond, citing ex parte David Case, Spencer, 653. 

DepvE, J., said the point was well taken, and that the law was well 
settled that a prisoner who has voluntarily entered into bond under the 
insolvent laws, cannot afterwards complain of the irregularity of the writ. 


THE STATE v. MATTIE SHANN. 
Criminal practice—Murder trial—Bill of particulars. 
(Mercer County Oyer and Terminer, May Term, 1893.) 


On an indictment for murder the defendant demanded a bill 
of particulars, and the prosecutor, in response to the demand, furnished a 
statement that the murder was committed by mercurial poison, adminis- 
tered by the defendant to her son, on a certain day. 

Mr. Barton, for the defendant, insisted that this was not a sufficient 
bill of particulars. He said that the late Justice Knapp had laid down the 
rule that where a request for a bill of particulars was granted by the 
court, it required that the particular facts intended to be relied upon 
should be stated. He referred to cases in which the court had given the 
defense au opportunity of being represented at analyses made by experts, 
and insisted that the state should give the defense some idea of the re- 
sults of the analyses made; that the defendant should be informed 
whether it was an acute or a chronic case of poisoning and how the poison 
was administered, and in what quantities, and whether the death occur- 
red on the same day. He objected to the indetiniteness of the term, mer- 
curial poisoning, and said there were thirteen kinds of mercurial poison- 
ing, and that the words, therefore, did not amount to a particular state- 
ment. For these and other reasons he insisted that a further bill of par- 
ticulars should be required. 

Mr. Stockton, prosecutor of the pleas, said the state had endeavored to 
serve a full and frank statement, and insisted that it was not bound to 
give the defendant the particulars of the evidence, or tell her what the 
witnesses were expected to say. 

Ansett, P. J., after consulting Woodruff, Yard and Wright, JJ., and 
explaining the reason which led the court to grant an order for a bill 


of particulars, said: 
It is the opinion of the court that it was not expressed, nor was it 


the intention of the court, that the state should give up or apprise the de- 
fense of the evidence to be given. The particular statement is that 
murder was accomplished by mercurial poisoning administered by the 
defendant to her son. As to whether it was an acute or chronic case of 
poisoning was a matter, so far as the court is aware, that is unknown to 
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the state. The court asked the Prosecutor if an analysis was in the 
hands of the state and was informed that it possessed no such evidence. 
The court would have been inclined, if the state had in its possession any 
analysis by toxicologists, to have a copy given the defendants, but it has 
none. 

The court is unanimously of the opinon that no harm can come to 
the defense by standing on the bill of particulars served, for the reason 
that the state must prove that the deceased came to his death by doses 
which had the operative effect of mercurial poisoning. It does not mat- 
ter what other elements enter into the case. The counsel and the de- 
tendant herself may rest assured that she will have a fair trial. If at 
any time she finds she is treated unfairly, we will find some way to 
remedy it. The court is unanimously of the opinion that the bill of par- 
ticulars shall stand as served. If the state obtain possession of any writ- 
ten statement of analysis we will advise that it be served on the de- 
fendant. 


DEL., LACK. AND WEST. R. R. CO. vs NEWARK PASSENGER RAILWAY CO. 
(Court of Chancery of New Jersey, July 31, 1893.) 


Injunction — Streets — Crossing of Steam  troley system, provided the wire is placed so 
Railway by Electric Railway.—Equity will as to form no obstruction. 
not enjoin an unauthorized obstruction of a The use of the streets by a horse railroad 
public street, at the instance of a private is a proper street use, and imposes no addi- 
person who does not suffer some special — tional servitude, and it would seem that the 
damage from it, differing in kind from the same is true of an electric street railroad 
damages which he sustains asa member of operated by the trolley system. 
the community. A preliminary injunction will not be 

A railroad company sustains no special granted when the law on which he bases 
damage from the use of a public street cross- _ his claim is not settled in his favor. 
ing its track by a street railway company, Section 7 of the charter of the Essex Pas- 
which uses electric power supplied by the senger Railway Company, relating to cross- 

ing other railroads at grade, construed. 

Messrs. Joseph D. Bedle and Flavel McGee for the complainant. 

Mr. Edward Q. Keasbey for the defendant. 

Tue CHANCELLOR: The complainants operate a trunk line railroad 
from the city of New York to the west, which crosses the state of New 
Jersey. It passes through the city of Newark, crossing Clifton avenue, 
formerly Chatham street, at grade. At that point Newark is populous 
and consequently the travel upon Clifton avenue there, both by foot 
passengers and vehicles, assumes very considerable proportions. 

The defendant has laid street railway tracks along Clifton avenue to 
the complainants’ railway, both on its northerly and southerly sides. Its 
purpose is to cross that road with its street railway, operated by electri- 
city under what is known as the trolley system. 

The complainants seek to enjoin the proposed crossing. 
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I deem it to be established beyond controversy that equity will not 
enjoin an unauthorized obstruction in a public highway at the instance 
of a private person who does not suffer some special damage from it dif- 
fering in kind from the damage which such person sustains simply as a 
member of the community. In absence of such special damage it acts 
upon the application of the public authorities only. In other words, a 
private individual, corporate or natural, has standing to invoke the aid 
of equity only when he, she or it suffers special injury from the obstruc- 
tion, of a kind which does not appertain to all persons who may lawfully 
use the highway. A railroad company though it does public service, 
stands substantially upon the footing of a private individual. The com- 
plainants show in themselves the right to cross Clifton avenue in such a 
manner as shall preserve to the public the use of the street. Their 
right, so far as appears, is subject to the use of the highway for the pur- 
poses to which any highway may lawfully be put. It is only a servitude 
of the highway which is wholly foreign to its charter that can do special 
injury to their right. It has been repeatedly held in this state that a 
horse railroad in a highway is not such an additional servitude, and the 
current of the decisions throughout the country goes in the direction 
that where the motive power of the street railway is electricity, adapted 
by means of poles and overhead wire, the servitude is not additional. If 
the authority of such decisions be questioned, that fact will not avail the 
complainants upon this application for preliminary injunction, for in such 
case the law upon which their claim depends will, at best, be unsettled 
and their right therefore, will not be clear. The proposed use of the 
street then by the defendant does not appear to be one which the com- 
plainants have a standing to prevent, and this even though the defendant 
does not show authority at law to maintain that use. 

In resisting the complainants’ attack, no special injury being shown, 
the defendant is not obliged to exhibit its power and authority. 

The only suggestion of obstruction to the complainants’ special right 
is that the trolley wire may be placed low and the poles, which are to 
sustain it, may be planted in the defendant’s right of way, which is sub- 
ject to the public easement, in such manner as to obstruct the free opera- 
tion of its railway. The answer denies that the wire will be so low or 
that the poles will be so placed that the full enjoyment of the complain- 
ants’ right of way will be at all interfered with. The answer is respon- 
sive upon this point and must control in the present application. 

The complainants next insist that under the seventh section of the 
charter of the Essex Passenger Railway company, which the defendant 
claims is consolidated into its legal powers and duties (P. L. 1874 p. 
1,197,) the defendant cannot cross another railroad except by agreement 
with the latter company. 
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I do not so construe the section in question. Its language is as fol- 
lows: ‘ That the said company shall have the right to cross at grade 
any railroad in the county of Essex, and also to connect their railroad 
with that of any other passenger railway company for the purpose of 
completing a route or making a circuit, upon such terms and conditions 
as may be agreed on by such other company or companies, and the said 
Essex Passenger Railway company.” 

The claim is that the two rights thus conferred, to cross at grade and 
to connect for the purpose of making a circuit, separated, as they are, 
by commas, both refer to the last clause of the sentence, relating to 
agreement. I cannot assent to this interpretation of the legislative 
meaning. I think that the conjunction, ‘ also,” is used to commence a 
new subject in the enumeration of powers and pronouncedly disconnects 
it from the subject previously dealt with. Besides, it is perceived that 
when the subject of crossing is dealt with, the power to cross ‘ any rail- 
road ” is given without reference to the ownership of such road, but 
when the power to connect is given it is expressed to be to connect with 
the railway of “‘ any other passenger railway company.” The only ref- 
erence the statute makes to any other railway company than the Essex 
Passenger Railway company is in speaking of the owner of a_ railway 
with which it may connect. It is after this prefatory statement is made 


sc 


that the requirement as to agreement with ‘such other company,” is 


imposed, that is, agreement with the company of the particular character 
specified—one to be connected with. ; 

It evidently was the design of the statute considered not to limit and 
restrict, but as tar as possible to extend the powers of the horse railway 
company. 

I will discharge the order to show cause heretofore granted, and deny 
the injunction asked for. 


THOMAS SMITH v. WILLIAM JONES. 


Wagers—Elections—Actions to recover back money from the stakeholder 
of a bet. 


(District Court, City of Elizabeth.) 


On the day of the general election in November, 1892, at midnight, 
tive hours after the polls were closed, the plaintiff met one, Carroll, and 
the defendant, Jones, on the street in Elizabeth, and after some conver- 
sation on the election, Carroll bet Smith that the Democratic candidate 
for Governor would get 5,000 votes more than the Republican candidate. 
Smith accepted the bet and put the money into the hands of Mr. Jones, 
Mr. Carroll doing the same. About a week later Jones paid the money 
over to Carroll as the winner of the bet. Smith demanded the money, 
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saying that he was the winner, and that the bet had been made on the 
majority, and that Gov. Werts’ majority was not 5,000. 

Smith then brought this suit against Jones and claimed judgment under 
the 127th section of the election law which makes all bets on the result of 
election void, and allows the loser to recover from the stakeholder or the 
winner, whether the money has been paid over or not. He also claimed 
that he was entitled to recover under the gaming act independent of the 
election law. 

Mr. James C. Connelly appeared for the plaintiff. 

Mr. Lewis A. Graff for the defendant. 

Briefs were submitted on both sides, and the decision was rendered 
on June 18, 1893. 

GILHOOLY, J., decided in favor of the defendant, holding that the bet 
having been made after the election, was not such a bet as depended on 
the result of election, and therefore the bet did not come within the elec- 
tion law; that the bet did not come within the gaming law, that law 
having*reference only to bets made on horse races, games of chance and 
contingent events. 

The moneytbet by the plaintiff was not demanded back before pay- 
ment to the winner, and cannot therefore be recovered. 


JAMES LANE v. JOHN W. SELL. 


Tort—Sheriff’s deputy—Personal liability of Deputy Sheriff for wrong- 
Jul attachment. 


(District Court of the City of Camden.) 


The defendant is the Under Sheriff of Camden county. A writ of at- 
tachment was issued out of the Circuit court against one Gleason, by 
force of which the defendant took into his possession $80 of money. The 
plaintiff in this case was present at the time the defendant executed the 
writ, and he notified the defendant that the money so attached was his, 
and not Gleason’s. The defendant persisted, however, and made the at- 
tachment. ‘Thepresent suit is to recover damages for such unlawful 
taking. 

At the trial the defendant’s counsel moved that the plaintiff be non- 
suited on the ground that the defendant, in making the attachment, was 
acting for and in the name of the Sheriff, as his deputy, and that, there- 
fore, not he, but the Sheriff, if any one, was liable. 

Carrow, J., after stating the facts, said: The single question that 
is presented here is whether a Deputy Sheriff can be held for his own 
tortious acts, although done in the name of the Sheriff. 

I am of opinion that while a Deputy Sheriff may be exempt from 
liability to third persons for a mere non-performance of an official duty, 
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yet he may be held for his own tortious acts, even when done in the 
name and by the authority of the Sheriff, and when done, also, 
by him in the performance of an official duty. 3 Barb. 479. And 
as the commission of atrespass involves all the participants as_prin- 
cipals, and as the defendant in this suit was a wrong-doer, he is liable to 
the plaintiff for the amount of his claim. 

The motion is denied. 


—_—--  -~—e we --——— 


ABSTRACTS OF RECENT CHANCERY DECISIONS. 


Reported for the New Jersey Law JourRNAL by Francis B. Lee, Esq., of the Mercer 
County Bar. 


Divorce—Cruelty. 


In Meeker vy. Meeker, on bill for divorce, Vice Chancellor Green re- 
fused maintenance and support to the complainant, Anna G. Meeker, 
who alleged cruelty on the part of her husband, Jonathan T. Meeker, of 
Newark. 

The wife, it appears, in March, 1892, went to her father’s house on 
account of the cruelty and jealousy of her husband. He expressed a 
willingness to support her if she returned, provided she discontinued her 
acquaintance with men to whom he objected, while the wife said she was 
ready to return if the alleged cruelty is discontinued. Owing to the 
failure of Mrs. Meeker to prove cruelty, the Vice Chancellor decided 
against the wife, and concluded the opinion with the statement that these 
parties who manifested affection for each other should be living happily 
together, instead of in a state of separation. 

Mr. John Franklin Fort for the complainant. 

Mr. Michael T. Barrett for the defendant. 


Deficiency of land described in deed— More or less. 


In Chancellor v. French, on bill to foreclose, the opinion construed the 
words, *‘ more or less.” The suit was brought to foreclose a mortgage 
on property sold by the heirs of William Rea. The deed called for 
‘¢ 195.98 acres, more or less,” and the defendant resisted payment of the 
whole amount, and filed a cross bill, claiming that there was conveyed to 
him 4.22 acres less than the amount named in the deed. 

This shortage consists mainly of highways, and by-roads crossing the 
tract. A very small part of the remainder is outside the line fence, 
leaving a real shortage of 1.37 acres. 

Vice CHANCELLOR Birp held the claim for deduction, touching that por- 
tion taken up by highways and by-roads, to be unfounded. In reference 
to the 1.37 acres, the opinion says: 

In case of a given price per acre, is this such a deficiency as to en- 
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title the purchaser to relief when it only appears by the deed that the 
sale was by the acre for a given number of acres, but also that the land 
surveyed and included in the description was the amount intended to be 
conveyed, more or less ? 

I think the general doctrine is established by a multitude of cases to 
the effect that where the difference in acres between that stipulated and 
that conveyed is so slight as compared to the whole, and the parties have 
expressed themselves as satisfied the courts will not interfere. The 
cross bill is denied and a foreclosure decree is ordered. 


LOUIS LURCH v. EMIL HOLDER ET UX, 


Rescission of sale of land for false representation. 


On foreclosure of mortgage. 

The property involved is near Egg Harbor City, and was sold by Lurch 
to the defendants for $1,800 ; $700 cash and a mortgage, which is sought 
to be foreclosed. 

Holder and his wife in a cross bill maintained that the sale was ac- 
complished fraudulently and by misrepresentation. On the first point 
Lurch stated that the property contained several acres of grape vines, 
which were in a healthy condition; and, in the second, that Egg Harbor 
City was a town of 3,000 or 4,000 population, of easy access, and fur- 
nished a suitable market for the grapes. 

These representations were proved to be false. 

Vick CHANCELLOR Pitney in his decree gave Lurch the option of al- 
lowing Holder $500, or taking back his property upon repayment of the 
$700, less any damages the property may have sustained while in 
the defendant’s possession. 


J. KNOX PHILLIPS v. VIOLET LITTELL AND THE EXECUTORS OF THE WILL OF 
THE LATE JUDGE JOHN McGREGOR, OF NEWARK. 


Specific performance of contract of decedent. 


The specific performance of a contract was the basis of the opinion. 

Before the death of Judge McGregor, July 5, 1890, he agreed to sell 
a lot to the complainant, the property being located at Lake Hopatcong 
This agreement, however, was not in writing. While the Judge was yet 
alive, J. Knox Phillips took possession of the lot, cleared trees, and paid 
Austin H. McGregor, son of Judge McGregor, $100 on account of the 
purchase money. By the will of the Judge, the Hopatcong lot was left 
to Violet Littell as owner in fee. 

Held, that the complainant is entitled to a specific performance of the 
contract, and the lot must be conveyed to him. 
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FALLIBILITY OF DIRECT EVIDENCE. 


[Some illustrations taken from an article on Problems in Presumptive Proof by James W. 
Clarke, in the Atlantic Monthly for July.] 


As fine an example as the annals of the law afford of the fallibility of 
what is regarded as the best and most conclusive proof is the celebrated 
Danish case of Soren Qvist. This man was the pastor of a little village 
in Jutland, where he lived, a widower, with a daughter who kept house 
for him. A wealthy farmer, named Marten Burns, who lived in a neigh- 
boring village, had sued for the hand of the pastor’s daughter, and 
had been repulsed in such a way as to fill him with hatred for both the 
girl and her father. Soren Qvist was, later on, induced to hire a poor 
brother of the rejected suitor, one Neil Burns, as a farm hand. This 
man proved to be lazy, impudent and quarrelsome, and the pastor, who 
was noted as a man of quick and violent temper, though otherwise of an 
excellent character, had many angry altercations with him. In one of 
them, losing his self-control, he seized a spade in the garden where they 
stood and dealt Neil Burns several blows with it. The farm hand was 
felled to the earth, but when the pastor, alarmed and instantly sorry for 
what he had done, raised him up, the fellow (so the pastor said) broke 
away, leaped over the garden hedge, and made off into the adjacent 
woods. After that he was mysteriously missing. Strange rumors be- 
gan to circulate, and by and by Marten Burns, the rich brother and _re- 
jected suitor, came upon the scene. He went before a magistrate and 
charged the pastor with the murder of his missing brother. He pro- 
duced two witnesses who swore that they heard Soren Qvist in angry al- 
tercation with Neil Burns, beard him say that he would beat him to 
death, saw the spade swing twice in the air above the hedge-top, and 
that after that all was quiet. They were near neighbors of the pastor. 
Another witness testified that on the evening of the day on which Neil 
Burns disappeared he was coming home very late and passed the pas- 
tor’s garden ; that he heard a sound as of digging in the earth, and, look- 
ing over the hedge, saw the pastor, in his familiar green dressing-gown 
and with a white nighteap on, busily leveling the earth with a spade. 
The pastor turned around, and, afraid of discovery, the witness ran 
away. 

At Marten Burns’ instigation the pastor was now arrested, and his 
garden was searched for the body of the missing man. At the very spot 
pointed out by the witness who had seen the pastor digging at midnight 
a body was found. It was dressed in the clothes worn by Neil Burns 
when he was last seen alive; a leaden ring was in the left ear, the same 
that Neil had worn for many years; the face of the dead man was dis- 
figured by blows, such as might have been dealt with a spade, and the 
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features could not be recognized. Every one except the pastor accepted 
the body as that of the murdered Neil Burns. The pastor vehemently 
protested his innocence, but acted as one dazed by the discovery of the 
body and the other apparently direct evidences of his guilt. A dairy 
maid in his own employ now came forward, and testified that she, look- 
ing from her bed-room window, saw him, in his green gown and white 
nightcap, going out into the garden late on the same night that the pass- 
ing peasant had sworn to seeing him out there in the act of digging. 
So the unfortunate clergyman was tried, and on what seemed to be di- 
rect evidence of the best kind, he was convicted and sentenced to death. 
At the trial two more corroborative witnesses appeared, who swore that, 
on the same night when the digging in the garden occurred, they were 
passed by a man, dressed in a green gown and white night«ap, going 
towards the garden, and carrying a sack on his back, which seemed to 
contain something heavy. This cumulative testimony not only con- 
vinced the court and all who heard it, but convinced even the accused 
pastor himself. He confessed the crime, saying that he had on several 
occasions walked in his sleep, and done things of which he was not con- 
scious ; and he was now satisfied that, in his sleep, he had arisen and 
gone out into the woods, had there found the corpse of Neil Burns, who 
had died of the wounds received at his hands, and had buried it at 
midnight as described by the witnesses. He duly suffered death by 
decapitation. 

Twenty-one years afterwards, the man, Neil Burns, reappeared in the 
village and told the true story. All the apparently conclusive proof was 
manufactured by the revengeful Marten Burns. The quarrel of Neil with 
the pastor, his flight after being felled with the spade, his immediate dis- 
appearance, and the burial of the counterfeit corpse in the pastor’s gar- 
den were all deliberately planned. The man seen digging the grave in 
the garden was Marten Burns, who had entered the parsonage and stolen 
the pastor’s green gown and white nightcap for the purpose. The corpse 
was that of a suicide, stolen from its grave at the cross-roads, dressed in 
Neil’s clothes, and the face battered by Marten with a spade. Then Neil 
was sent out of the country with a sum of money and ordered never to 
return, which he never did until he heard of his rich brother’s death, by 
which event he hoped to profit. 

Here, then, was seemingly conclusive evidence on all vital points ; the 
fatal blows were seen by eye-witnesses ; the corpse was fully identified ; 
its burial by the pastor at midnight was also sworn to by eye-witnesses ; 
finally, the pastor himself acknowledged his guilt, and died deeply peni- 
tent of his supposed crime. And yet no murder was committed. It is 
certain that no greater miscarriage of justice than this was ever brought 
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about by ‘ merely circumstantial evidence” or “ pure presumptions ” 
rounded thereon. 

The English case of James Harris is another illustration of how, by 
the most direct proof, guilt may be fastened upon an innocent person. 
Harris kept an inn about eighteen miles from York. A blacksmith 
named Grey supped and slept at his house, and died there. A man in 
the employ of Harris, named Morgan, testified that he actually saw his 
master murder Grey by strangling him, and tried in vain to prevent it ; 
that, after the deed, he looked through the keyhole of the room in which 
it was done, and saw his master rifle the dead man’s pockets. A maid 
servant, also in Harris’ employ, swore that, after the murder, from the 
wash-house window she saw her master take money from his pocket, 
wrap it up carefully, and bury it under a tree in the garden. Her evi- 
dence led to a search, and in the spot she had described thirty pouads in 
gold were found to have been buried. Harris was convicted and exe- 
cuted, protesting his innocence to the last. There had been no murder 
committed in that case. Grey had died in a fit of apoplexy, and never 
was possessed of the money alleged to have been taken from his dead 
body. Morgan and the maid-servant were lovers. Morgan had resolved 
to revenge himself on his master for a blow the latter had given him. He 
accordingly perjured himself by testifying as he did, and his sweetheart 
corroborated him by testifying falsely as to the buried money, which they 
both knew was Harris’ own money, and which they had planned to steal 
when the hoard amounted to enough to set them up in business. After 
Harris’ execution this precious pair quarreled, and the truth then came 
out. They both died of jail fever on the day before that on which they 
were to have been tried. 

Perhaps the strangest instance of the fallibility of direct proof is found 
in the weird story of Jonathan Bradford, who kept an inn on the road 
between London and Oxford. He was charged with the murder of a 
gentleman of fortune, named Hayes, who put up at his house, and the 
evidence against him was of the kind which judges and juries have alike 
agreed to consider conclusive. Bradford was found standing over the 
body of his murdered guest, whose life was all but gone, holding a dark 
lantern in one hand and a blood-stained knife in the other. Guests who 
had heard the dying man’s groans rushed into the room, and, discov- 
ering Bradford there as described, seized him on the instant, disarmed 
him of his knife, and charged him with the murder. Bradford stoutly 
asserted that he was innocent, and claimed that he had come to the scene 
of the murder, like the gentlemen who found him there, because he too 
heard the victim’s groans, and intended to give him assistance. No one be- 
lieved this story. His conviction and execution quickly followed. Be- 
fore his death, Bradford confessed to the clergyman who was attending 
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him after his condemnation that, having heard Hayes say that he had 
a sum of money with him, he (Bradford) had gone to his room prepared 
and intending to kill and rob him; but that when he got there he 
was horrified to find that his purpose had been anticipated, and that 
Hayes was already in the agony of death from stabbing, done as he de- 
clared to the last, by he knew not whom. In his excitement over the 
discovery his knife dropped from his hand on the floor, and, in picking 
it up, both the knife and his hands became bloody. His story was, 
eighteen months later, proved to be true. Hayes had, in fact, been 
murdered by his own footman, who made a detailed confession of the 
crime on his deathbed. He had stabbed his master, rifled his pockets, 
and fled back to his own room in Bradford’s inn, only a few seconds be- 
fore Bradford himself, with the same intent, entered the victim’s bed- 
chamber. 

Searcely less conclusive was the evidence in the case of the old 
Frenchwoman, who, about one hundred and twenty years ago, kept a 
shop in Paris, near the Place St. Michel. She was believed to be rich, 
and to keep her money in her house. She was found murdered in her 
bed one morning, having been stabbed to death with a knife. Her only 
servant was a boy, who had been in her employ several years. He alone, 
so far as any one knew, had a key to the front door, which was found 
open. A blood-stained knife lay on the bedroom floor. In one of her 
hands the dead woman still grasped a thick lock of hair, and in the other 
was a neckerchief All these articles were proved to be the property of 
the boy. He was tried for the crime and convicted, having first, under 
torture, made a full confession of it. He was executed; but it was con- 
clusively shown, soon after, that he had been wholly innocent in the 
matter. Another boy had done the deed. He had obtained possession 
of the accused boy’s knife, neckerchief, and bair, and placed them as 
they were found in order to fix suspicion upon the latter. He had been 
in the habit of dressing the shopboy’s hair, and had saved enough of it 
from time to time to make the lock found in the dead woman’s hand. He 
had procured a key to the front door by means of a wax impression 
taken from the one in the shopboy’s possession. 

In every one of the four cases above summarized, the evidence was 


not what is popularly called “ merely circumstantial.” In two of them 


the convicted persons confessed; and confession is properly held to be 
the best kind of direct evidence. In all four cases, and particularly in 
one of the two where there was no confession (Bradford’s), the proof 
seemed to be clear and positive, and, though not absolutely direct, was 
far from being “ purely presumptive.” It has been judicially decided 
that evidence, such as that given in Bradford’s case, is equivalent to 
direct evidence. Bracton, writing on crown law in the thirteenth cen- 
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tury, says there are some presumptions which admit of no proof or 
defense to the contrary. He classifies them as ‘“ violent presumptions,”’ 
and among them he puts the case of a man found over a dead body, with. 
a bloody knife. Such a man, he says, cannot deny the killing, and no: 
other proof is necessary—which was exactly Bradford’s case. In the 
other case (Harris’) in which confession- was. absent, the proof was the 
direct evidence of an eye-witness. The proof was bad in fact, though 


good in law, because the witness lied—an occurrence that has no doubt 
vitiated the supposed superior value of direct evidence in countless. 


instances. It is a probable opinion that more men have been wrongfully 
convicted of crimes by the direct eye-witness proof of perjured witnesses. 
than by the indirect proof of inferences drawn from circumstances. 


> 


MISCELLANY. 


A DINNER TO JUDGE ABBETT. 


We should have spoken last month of the 
dinner tendered by the Bar of Mercer 


county to Mr. Justice Abbett, on June 25, | 


but it may not be too late to make a record 
of it now. 


The committee consisted of Judge Robert | 
S. Woodruff, Judge Chauncey H. Beasley, | 
Capt. Woodbury W. Holt and Mr. George | 
Judge Woodruff presided, | 
with Mr.Justice Abbett on his right hand,and | 


W. McPherson. 


Mr. George M. Robeson, ex-Secretary of the 
Navy, on his left. Judge Woodruff made 


the speech of welcome, and presented to the | 


Bar of Mercer county the guest of the even- 


ing, the presiding justice of the Mereer | 


county courts. The Justice said in reply 
that he fully appreciated the honor that 
had been conferred upon him by the Bar of 
Mercer county in this recognition of his 


services as a member of the Supreme court. | 
He was aware of his faults and shortcom- | 


ings, but proposed to do all in his power to 
merit this approbation. 
new duties which fell to him in his new po- 
sition, and said he would try to demonstrate 


that an active public man could become a | 
not hope to | 
achieve success in his new position unless | 
the members of the Bar helped him, He | 


judicial officer. He could 


paid a warm tribute to the Bar of Trenton, 
and said that it was equal to any in the 
state. 





He referred to the | 


He deciared that he greatly appreciated 
the dinner tendered him by that Bar, and 
said that if his duties during the remainder 
of his term were as pleasant as they had 
been during the circuit just closed, his 
duties as Judge would be most agreeable. 
He had learned one thing as a judge, and 
that was that if you do your duty the con- 
sequences were not so terrible as they were 
in other public positions. The office of 
judge of the Supreme court of New Jersey 
was as high as any in the land, and it had 
been filled by some of the brightest. legal 
lights in the United States. 

Speeches were made by Vice Chancellor 
Bird, Mr. W. Holt Apgar, Mr. George M. 
Robeson, Mr. Lewis Parker and others. 


OBITUARIES. 


JOHN F. HAGEMAN, JR. 


John Frelinghuysen Hageman, Jr., of 
Princeton,. died on July 1. He had not 
been well for a long time, but was confined 
to his bed only a few days, and his death 
was a sad surprise to his many friends. He 
was present at the June term of the Court 
of Errors, and attended to his office busi- 
ness until a few days before he died. 

Mr. Hageman was the son of the late 
John F. Hageman, and was-born in Prince- 
ton August 9,1849. He was graduated at 
Princeton. College in the class. of ’69, and. 
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after studying law with his father was 
licensed to practice as an attorney at the 
June term, 1872, and was admitted to the 
bar as a counsellor at the June term, 1875. 
His home and his office were always in 
Princeton. He was counsel of the Prince- 
ton Bank for many years, and also the coun- 
sel for the borough and the township, and 
had a good practice besides. He was elected 
Mayor of Princeton in 1881, and rendered 
He was a 
man, a 


good service during his term. 
kind-hearted, courteous, 
public spirited citizen, a good lawyer, faith- 


unselfish 


ful to all his trusts, respected and beloved 
in the University town, where his life was 
lived. 


WILLIAM F. ABBETT. 


William F. Abbett, the oldest son of 
Judge Abbett, died suddenly at his home, in 
Jersey City, on Sunday, July 23, his 30th 
birthday. He had been suffering for two 
years from the effects of an attack of the 
grip, and about six weeks before he caught 
a bad cold which threatened to develop into 
pneumonia, but he was getting better and 
hoped to be out in a few days. On Sunday 
morning, while talking with his father, he 
became suddenly faint and died in a few 
minutes. The doctor said his death was 
caused by apoplexy. 

Mr. Abbett, after having been graduated 
at Columbia Law School, was admitted to 
practice as attorney in New Jersey in June, 
in 1885, and as counsellor in June, 1889. 
He practiced also in New York and was a 
partner in his father’s legal business. He 
was one of the counsel employed by the 
Legislative Commission to devise a general 
tax law, out of which grew the State Board 
of Taxation. He was appointed Judge Ad- 
vocate General of the National Guard of 
New Jersey, in the place of Judge Garrison, 
and held the title of Brigadier General. 





JUDGE PHELPS’ TRIBUTE TO HIS 
SUCCESSOR AT BERLIN. 


At a dinner given to Judge Phelps, by his 
friends, at Englewood, on July 13th, the 
Judge paid the following graceful tribute to 
Chancellor Runyon, his successor as minister 
to the court of Berlin. He said that after 
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thirty years of active practical political life, 
he thought he had done his duty and was 
entitled to a rest, and continued : 

“Tt does not seem to me that I did more 
than my duty in Germany, and I don’t want 
to act as if I theught I had, but in a Jersey 
gathering there is no reason why I should 
not speak of the pride and satisfaction with 
which I welcomed my successor. The New- 
ark Journal, at a guess, said, the morning 
after the nomination, ‘if Mr. Phelps had 
named his own successor, he would have 
named Theodore Runyon.’ 

“The Newark Journal fired at random, 
bnt it struck the bull’s-eye. With the dig- 
nity of age, with memory of the highest 
offices of the commonwealth long and worth- 
ily held, with a position in religious and 
legal and political circles of the highest, he 
would be everywhere greeted as the first 
citizen of New Jersey. The Emperor Wil- 
liam could not expect to get anything better 
than that.” 


PERSONAL, 


Mr. Alfred V. Van Doren, of Newark, has 
gone to Princeton to take charge of the 
business affairs of the late John F. Hage- 
man, Jr., and we understand that he will 
take up the practice of law there. Prince- 
ton was Mr. Van Doren’s old home, and he 
will have an advantage in returning there 
with the experience acquired at the bar in 
Newark and on the bench in 
California. 


Pasadena, 





ATTORNEYS AND COUNSELLORS 
LICENSED AT THE JUNE TERM. 


Counsellors— William A. Barkalow, Free- 
hold; Henry Chamberlain, Jr., Long 
Branch ; Clarence L. Cole, Atlantic City; 
John Ridley, Plainfield. 

Attorneys—Earnest F. Keer, Newark; 
Walter Personette Lindsley, Newark ; Wal- 
ter Redcliffe Schenck, Jersey City; Fred- 
erick J. Stuhr, Jersey City; Frederick 
Augustus Heisley, Freehold; Henry Mar- 
tin Voorhees, Flemington; George H. 
Neal, Plainfield , Philip F. Botzong, Bay- 
onne; Eugene M. Vannote, Long Branch; 
Bernard 8S. Capen, Newark; Hugo J. 
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Walther, Newark; Francis B. Lee, Fred- 
erick W.Gnichtel, Edward E. Maxson, J. 
William Backes, Gouverneur V. Packer 
and Walton N. Watson, Trenton; John 
Richard Spohr, Hoboken; Harry W. Cour- 
sen, Newark ; George Jackson, Freehold ; 
Charles A. Dickson, Jersey City; Maurice 
Marks, Jersey City; Mathew Bowen, Jer- 
sey City; Randolph Perkins, Jersey City ; 
Francis B. Graff, Elizabeth; John Gaunt, 
Jr., Gloucester. 





CORRECTION IN CHAPTER 98 OF 
THE LAWS OF 1898. 


Chapter 98, of Public Laws of 1893, as 
published in this JouRNAL, contained an 
error in the sixth and seventh lines, and 
those who use the same will please correct 
itin the margin. Instead of reading “any 
city in this state may be the same required 
to expend,” read, “any city in this state 
may, by the same vote required to expend,” 
etc. 


A CURIOUS DOCUMENT. 


The following has been sent to us as an 
exact copy (names omitted), of an instru- 
ment in writing, drawn by a Passaic county 
justice of the peace, for the purpose of secur- 
ing a reconciliation between husband and 
wife: 

KNOW ALL MEN BY THESE PRESENTS, 
that we and his wife of the 
in the county of Passaic 
and state of New Jersey are heldt and 
firmly bound unto each and a other in the 
sum of one hundred dollars Lawfull mony 
of the United States of Amerika to be paid 
to each and a other our executors, adminis- 
trators or assigns for wich payment well 
and truly to be made we bind oursefes our & 
each our heir execubutors and administra- 
tors firmly by these presents. Sealed with 
our seals and dated this 26 day of September 
A D 1890. 


township of 


(L. 8.) 

(L. 8.) 
Whereas the above bounded and 
his wife, promise each to the other 
to keep the peace & live together as man & 
wife the said promise in the presens 
of God that he will, be to her a loving and 
faithfull husband and the said his 





wife promise in the presens of (God) that 
she will be to him a loving faithfull and 
mobedient wife untill they shall be separated 
by death under the above penelty of one 
hundred dollars to be paid by him or her 
hew brake this contrackt. 
Sworn and Subscribed to on 

this 26 day of September 

A D 1890 before me 

— Justice of the Peace. 


BOOK NOTICES. 


Economic LEGISLATION OF ALL THE 
Srares—Tue LAw or INCORPORATED 
COMPANIES OPERATING UNDER MunI- 
CIPAL FRANCHISES, such as I[llumin- 
ating Gas Companies, Fuel Gas Com- 
panies, Electric Central Station Compa- 
nies, Telephone Companies, Street Railway 
Companies, Water Companies, etc., Pre- 
ceded by a Suggestive Discussion of the Eco- 
nomic Principles Involved in the Opera- 
tion, Control and Service of such Com- 
panies, by Allen Ripley Foote, (Charles E. 
Everett, A. M., LL. B., Editing Attorney, 
with a Resident Attorney in each State 
as co-Editor.) 3 Vols. Cincinnati: Robert 
Clarke & Co. 1892, 1893. 


In the preparation of this elaborate work 
it is evident that great pains have beer. 
taken to present a full and accurate state- 
ment of the law of all the states relating to 
the organization ahd control of companies 
operating under municipal franchises. So 
long as such companies were merely matters 
of local concern it was enough for a lawyer 
to be acquainted with the laws of his own 
State, but now that their stocks and bonds 
are widely distributed and companies are 
formed in one State for the operation of 
franchise companies in other States, it is 
important to have a book which discusses 
the general principles governing the whole 
subject and gives an account of the statutes 
and decisions in the several States. In the 
present work Mr. Foote discusses the prin- 
ciples involved from the point of view of a 
political economist and reaches the con- 
clusion that these corporations should be 
placed under the control of the State 
through a department of municipal admin- 
istration, which should be judicial as well 
as administrative in its character. This in- 
teresting and important part of the book 
it is not within our province to criticise, 
It is followed by a general discussion by 
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Mr. Everett of the law and legal principles 
involved, and the greater part of the first 
two volumes is occupied by the particular 
accounts of the law of the several States 
and Territories. These are all written upon 
one plan prepared by the general editor, and 
give substantially the same information in 
the same order with respect to the law of 
all the States. The statements are 
clearly and concisely written and all the as- 
sertions are fortified by references to the 
statutes and decisions. Having ourselves 
prepared the statement for New Jersey we 
are able to testify to the exacting character 
of the demands of the editor-in-chief for 
thoroughness and accuracy, both in state- 
ments and in references. The book is well 

arranged and well printed, and contains a 

complete index, filling the whole of the 

third volume of 470 pages. 

THE GENERAL PRINCIPLES OF THE LAW 
OF EVIDENCE IN THEIR APPLICATION TO 
THE TRIAL OF CRIMINAL CASES at com- 
mon law and under the Criminal Codes of 
the several states, in one volume, by 
Frank 8. Rice, counsellor-at-law. The 
Lawyers’ Co-operative Publishing Co.: 
Rochester, N. Y., 1893. 

Mr. Rice has succeeded in his design of 
making his works on evidence practical and 
modern in their character. In the first two 
volumes he availed himself freely of the 
conclusions of other text book writers, but 
on the subject of the present volume the 
latest American treatise is that of Dr. Whar- 
ton, written in 1846, and Mr. Rice has ex- 
amined the whole subject in the light of the 
researches made by the English Indian evi- 
dence commission and of the latest judicial 
decisions. 

In the discussion of general principles, 
reference is made to the former volumes, 
and this book treats especially of the modi- 
fications of them, when they are applied to 
criminal cases. The second part treats of 
the instrumentalities of evidence, the com- 
petency and credibility of witnesses, at- 
tendance, privileges and examinations. The 
third part takes up evidence for the prose- 
cution, and the fourth, evidence for the de- 
fense, while the fifth deals with the prob- 
lems of the law of evidence, relating to 
specific offences. The boc k is written in an 
easy style, with accounts of celebrated cases 





that would do credit to a journalist. In 

stating the law, however, the author often 

quotes the language of the judges, and sup- 
ports his assertion by reference to many 
authorities. 

A TREATISE ON THE LAW RELATING TO 
GIFTs AND ADVANCEMENTS, by W. W. 
Thornton. T. & J. W. Johnson & Co., 
Philadel phia, 1893. 

The law relating to gifts and advance- 
ments, has of late grown to such proportion 
that it isa matter of difficulty readily to 
determine exactly what the law is on a 
given point. The common law has in 
many instances been modified, and the 
cases on these questions become numerous 
and complex. The author has brought to- 
gether within a reasonable scope all the 
important subjects which can be properly 
considered in such a treatise, and it is evi- 
dent from the annotations, and from the 
number of cases cited, that the work has 
entailed much laber and has been done with 
care. The book contains twenty-two chap- 
ters, on the following subjects : 

Donatio Inter Vivos; Donatio Mortis 
Causa; Donor and Donee; Intention and 
Promise; Acceptance; Conditional Gift ; 
Changing Gift to Contract; Revocation ; 
Delivery; Establishment of Gift; Notes 
and Choses in Action; Bank Checks and 
Deposits; Gift of Stock; Gift of Real 
Estate; Voluntary Trusts; Fraud and Un- 
due Influence; Fraudulent Conveyances ; 
Gifts in Fraud of Material Rights; Origin 
and Essentials of Advancements; Presump- 
tion Trusts; Evidence Rebutting Presump- 
tion and Hotchpot. 

The book is well-printed, and the sub- 


divisions have been judiciously divided. 
The index to the work is a model of its 
kind. The work, in this respect especially, 
has been thoroughly done, and the ar- 
rangement, which in an index is of much 
importance to the busy practitioner, has 
been made with much care. We recom- 
mend the work as of value to every 
lawyer. 
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A TREATISE ON THE LAw oF Tax TITLEs, 
their Creation, Incidents, Evidence and 
Legal Criteria, by Henry Campbell Black, 
M. A. Second edition, revised and en- 
larged. St. Paul, Minn.: West Publishing 
Co., 1893. 
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